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LOWERING THE WALL OF SEPARATION BETWEEN
CHURCH AND STATE IN THE UNITED STATES (*)

In the American Constitution, there are two clauses of the First
Amendment which deal with religion. The Establishment Clause
prohibits government from « establishing » a religion. The Free Ex-
ercise Clause prevents government from interfering with the «free
exercise» of religion. Over the years, the Supreme Court has liber-
ally interpreted the scope of the Establishment Clause, while restrict-
ing the reach of the Free Exercise Clause. The result has been a cer-
tain establishment of secularism in American Constitutional Law,
under the rubric «the wall of separation» between Church and
state, a metaphor first employed by Thomas Jefferson in his corre-
spondence. For fifty years the Supreme Court has been deciding
cases that government financial aid to religious schools is not per-
mitted, but that a variety of indirect forms of aid is permitted, in-
cluding government-provided transportation to and from religious
schools and the provision of secular textbooks to religious schools.
Exactly where the line of permissible government aid is to be drawn
Is a perennial bone of contention before the U.S. Supreme Court,
since its jurisprudence of the Establishment Clause is one of the
more incoherent parts of Constitutional Law. Thus, whenever the
Court addresses this issue it is worthy of note.

Recently, the Supreme Court of the United States allowed the
government to send public school teachers into parochial schools
to provide remedial education to disadvantaged children. The Su-
preme Court, on June 23, 1997, handed down its decision in Agos-
tini v. Felton. The decision overruled a previous decision of that
court, Aguilar v. Felton, which in 1985 had barred public school tea-
chers from providing remedial education on parochial school

(*) Agostini v. Felton, U.S., 117 S.Ct. 1997, 138 L.Ed.2d 391 (1997).
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grounds because of the Establishment Clause of the First Amend-
ment of the United States Constitution. The Establishment Clause
says « Congress shall make no law respecting an establishment of re-
ligion.... »

In 1973, in the landmark case of Lemon v. Kurtzman, the Court
explicated the meaning of constitutionally mandated separation by
requiring three things of laws that implicated religious interests if
they were to be upheld as constitutional: 1) the law or government
program must have a secular purpose; 2) the principal effect of
the law must be neither to advance nor hinder religion; and 3) the
law or program must not involve « excessive entanglement » between
government and religion. Depending on how strictly these tests were
to be applied, the results could denude the public square in America
of any religious character and effectively mandate secularism as a ci-
vil religion. Many of the justices of the Supreme Court have over the
years criticized the Lemon test, but they have not been able to agree
on a substitute. When an issue arose that was inconvenient to ana-
lyze under Lemon, as was the case involving legislative chaplains a
few years back, the Court simply ignored the test and validated
the practice.

The case that the Supreme Court just overturned was notorious
because it involved a «Catch 22», « Damned if you do, damned if
you don’t» application of Lemon. A program of remedial education
to all needy students, regardless of whether they were in public or
private school, obviously satisfied the requirement of having a secu-
lar purpose. Likewise, the principal effect of the program did not
seem to be religious. Any aid to religious bodies seemed to be at
most incidental to the non-sectarian aid to the students. However,
the Court, in an opinion written by Justice Brennan, had pointed
to the theoretical possibility of public teachers smuggling religion
into their remedial instruction. In order to ensure that this would
not happen, the government would have to supervise the instruction
given in the context of religious schools. But that supervision would
itself violate the third requirement of Lemson, that the government
not be «excessively entangled» with religion. In other words, to
make sure that the principal effect was not religious (the second re-
quirement), the government would have to violate the third require-
ment. Thus the mere possibility of a violation of the wall of separa-
tion was construed as a breach of separation of Church and state.



seling to eligible students,
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and therefore was unconstitutional. The Board then modified its Ti-
tle T program so as to continue providing remedial education to stu-
dents attending private schools. The Board reverted to its old pro-
gram of offering Title 1 instruction at public school sites, at leased
sites, and in mobile instructional units parked near the sectarian
school. Also, the Board offered computet aided instruction «on pre-
mises » because it did not require 2 public employee to be physically
present on private school grounds.

The results of Aguilar were significant. Since the 1986-1987
school year, the Board has spent OVer $100 million in computet-
aided instruction, leasing sites, mobile instructional units and trans-
porting students to those sites. The « Aguilar costs» resulted in a re-
duced amount of federal money available for remedial education.
Thus, LEAs had to cut back on the number of students who received
Title 1 benefits. It has been estimated that 20,000 cconomically dis-
advantaged children in New York City, and 183,000 children nation-
wide, experienced a decline in Title I services.

In the present analysis of Title I, the Court in Agostint found
that under current law, New York’s Title I Program did not, as a
matter of law, have the effect of advancing religion through indoctri-
nation or creating an excessive entanglement between Church and
state. In reaching this decision, the Court relied on three «fresh
law » premises derived from recent Supreme Court cases. First, the
Court abandoned the premise that public school teachers are «uf-
controllable and sometimes very unprofessional ». The Court detet-
mined that there is no reason to presume that a public school teacher
would automatically depart from her duties and incorporate religion
into her classroom upon entering a private school.

Second, the Court found that the Jocation of a public school
teacher, whether it be at the curbside, or inside the private school,
does not make any difference as to the creation of a symbolic link
between the church and state. The Court said that the degree of co-
operation between 2 public school teacher and the private school is
the same, either at the curb-side or in the private school.

Third, the Court reasoned that the services Title T offers do not
relieve the private schools of costs they otherwise would have borne
in educating their students. In reaching this decision the Court said
that Title I is only available to cligible students, and therefore, could
not be seen as offsetting the costs that the private schools would
otherwise have in educating its students.



in the United States, one that is more consistent with the other reli-
gion clause of the First Amendment: « Congress shall make no law ..,
prohibiting the free exercise [of religion] s,
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